NO. 12944 
United States 
Court of Appeals 


for the Ninth Circuit 


McNAIR REALTY COMPANY, a Corporation, 
Appellant, 
VS. 
GAMBLE-SKOGMO, INC., a Corporation, 
Appellee, 


GAMBLE-SKOGMO, INC., a Corporation, 
Appellant, 
VS. 


McNAIR REALTY COMPANY, a Corporation, 
Appellee, 


Appeal from the United States District Court 
for the District of Montana 


BRIEF OF GAMBLE-SKOGMO, INC., 
a Corporation, Appellant 


APPEARANCES: 

I. W. CHURCH, 
GEORGE G. HARRIS, 
BJARNE JOHNSON, 
CARTER WILLIAMS, 

Great Falls, Montana, 

Attorneys for Plaintiff-Appellee, and 
Cross-Appellant. 


fe. HALL, 
EDW. C. ALEXANDER, 
HOWARD C. BURTON, 
Great Falls, Montana, 
Attorneys for Defendant- Appellant, and 
Cross-Appellee. 


SUBJECT INDEX 


Page 
CUO nn 2 
Mewement of the Case -__......0....00.cccccc--ecccceceeeeeceeee 4 
Bpecifications of Errors (1-12) —.....00.......:c0cece000-- 15 
Meidence and Objection .................0..2.--.c-ccececeeeeee- ly, 
Summary of Argument (I-IV) -000..000...0200..e-ceceene 20 
STAT ELT A Le | ee er 22 
I. Sales of Farm implements not “had and 
obtained” on the demised premises .......... ae, 
A. Test of “Revenue Producing 
ENCMMVILYME .cc2eteoroccccc cece ee oe 22, 
B. Practical Construction of the 
MEGASG) 200... ay 
iieeivelten fiom Forfeiture .............02.. 40 
iiteevaiver of Rental ....................900 44 
me xceepiamce Of Went 2::..c2c..:.:ceee 45 
B. Continued Leasing of Farm Store 
FeReIINISOQh eee... oem .... eee es 45 
vem aiversof Forfeiture -.....2.....--.....-cccsscces-0--- 46 
A. Acceptance of Rents .........................- 47 
B. Continued Leasing of Farm Store 
PROWCLLY <..--2ab ec re 50 
C. Demand of Percentage Rent 
to October 19, 1949 .....00 51 
CLIN EO SP i oo 


MEME SNOW) 22 ooo ooo. 2i---cesceues-----seeeessesdereceeseeecc-------0052088 54 


INDEX TO CITATIONS 


Page 
Table of Cases: 
Batley v. Dewalt, 56 Wash. 431, 
105 Pac. 1029 3 ee 50 
In re Diversey Bldg. Corp., 90 F (2d) 703, 
34 Am. Bankr NS™{37 3... 33 


Earp v. Mid-Continent Petroleum Corp. 
7 Okla. 86, 27 Pac. (2d) "855, 
91 A.L.B. 188... 32 
Gatien Suburbs Golf and Country Club, Inc. 
v. Frank O. Pruitt, 156 Fla. 825, 170 ALR. 
1170, 23 So. (2d) $98)... a... 26 
Herbert’s Laurel-Ventura v. Laurel-Ventura 
Holding Corp. (1943), 58 Cal. App. (2d), 
138 Raed) 43 aa ae 27 
Lenahan v. Casey, 46 Mont. 367, 128 
Pac. 601 2... 44 
- Luebben v. Metlen (Montana 1940) 
110 Mont. 350, 
100 Pac)(@d) 935 a... 54 
Miller v. Reidy, 260 Pac. 398 2... ee 49 
Musselshell Valley Farming & Livestock Co. 
v. Cooley (1929), 86 Mont. 276, 283 


Pac. 218 ......-.s Ee See 32 
Selber Bros. v. Newstadt’s Shoe Stores (1940), 
194 Las654, 19fS0.579 _...... eee 27 


Woollard v. Schaffer Stores Company, Inc., 
272, N. Y. 304, 5 N.E. (2d) 9829 


109 AJL-R. 1262 .....2... oe 47 
Textbooks: 
32 Am. Jur., Landlord and Tenant, 
Section 127 ...................24. an 32 
32 Am. Jur., Landlord and Tenant, 
Section 882 ..........:.-:----c0e 46 
109°A.L.R. 1267, 1287 ... azz 50 
170. A.L.R. 1113, 1130 2... eee 26 


51 C.J.S., Landlord and Tenant, 
Section 117 (2) nn. 47 


INDEX TO CITATIONS 


Page 
Statutes of Montana: 

cto TA, kOe) (9 2 7 a 26 
WENO INCG.M., 1947 oo. cceeeeeceeeccenee IG, 2ie al 
Crewe GM, 1947 oocccccecse i ceeceecececeenceeses 25 
peo ALG.M. 1947 oo occcccccceteeceeeceeeeescessaneees 44 
eoeeeiiea, R-C.M. 1947 oo... cccccccccccceceee ee 44 
peru, R.C.M. 1947 .....2.0 0s Be DO 


Statutes of the United States: 
Title 28 U.S.C.A., Section 1291, 62 Stat. 929 ....3 
Title 28 U.S.C.A., Section 1332, 62 Stat. 930 .... 2 
Title 28 U.S.C.A., Section 2201, 63 Stat. 105.. 2, 3 


NO. 12944 
United States 
Court of Anpeals 


for the Ninth Circuit 
McNAIR REALTY COMPANY, a Corporation, 


Appellant, 
VS. 
GAMBLE-SKOGMO, INC., a Corporation, 
Appellee, 
GAMBLE-SKOGMO, INC., a Corporation, 
Appellant, 
VS. 
McNAIR REALTY COMPANY, a Corporation, 
Appellee, 


Appeal from the United States District Court 
for the District of Montana 


BRIEF OF GAMBLE-SKOGMO, INC., 
a Corporation, Appellant 


APPEARANCES: 
heey CHURCH, 
GEORGE G. HARRIS, 
BJARNE JOHNSON, 
CARTER WILLIAMS, 
Great Falls, Montana, 
Attorneys for Plaintiff-Appellee, and 
Cross-Appellant. 


A Co ALL, 
EDW. C. ALEXANDER, 
HOWARD C. BURTON, 
Great Falls, Montana, 
Attorneys for Defendant-Appellant, and 
Cross-Appellee. 


= § 


JURISDICTION 


The Jurisdiction of the case was in the District 
Court because the plaintiff, Gamble-Skogmo, Inc., 
is a Delaware corporation, and the defendant, Mc- 
Nair Realty Co., is a Montana corporation. The 
amount in controversey exceeds, exclusive of in- 
terest and cost, the sum of THREE THOUSAND 
AND NO/100 DOLLARS ($3,000.00). The statu- 
tory provision believed to sustain the jurisdiction 
of the District Court is 62 Stat. 930, Title 28 U.S.C.A. 
Sec. 1332. The pleadings necessary to show the 
existence of the jurisdiction in the District Court 
are set out in Paragraph I of the plaintiff’s Com- 
plaint. (R 3) 

The action was one for declaratory relief under | 
62 Stat. 964 as amended May 24, 1949 c. 139, Sec. 
111, 63 Stat. 105, Title 28 U.S.C.A. Sec. 2201. Plain- 
tiff, as lessee, and defendant, as lessor, entered into | 
a written lease on December 27, 1943 for a one’) 
story building and basement Iccated in Great Falls, 
Cascade County, Montana. Thereafter and prior 
to October 3, 1949, the defendant claimed that the 
plaintiff was in default of certain provisions in the 
written lease pertaining to the payment of rent and — 
to the covenant of the plaintiff to furnish account- 
ings to the defendant. On October 3, 1949, the de- 
fendant sent a letter to the plaintiff purporting to 
terminate said written lease. The plaintiff denied 
that the written lease was terminated. On October 
10, 1949, the defendant demanded possession of 
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the leased premises from the plaintiff, which de- 
mand was refused. On November 1, 1949, the 
plaintiff filed a complaint against the defendant 
setting forth controversies and praying for a dec- 
laration of the plaintiff’s rights and other legal re- 
lations under the written lease and facts herein- 
above set forth. (R 3-25) 

It is contended that this Court has jurisdiction 
under 62 Stat. 929, 28 U.S.C.A. Sec. 1291, and under 
63 Stat. 105, 28 U.S.C.A. Sec. 2201. This appeal 
is from part of a judgment of the United States 
District Court for the District of Montana which 
judgment was filed and entered on March 14, 1951. 
(R 58-60) 

A Notice of Appeal was filed by the defendant, 
McNair Realty Co., from a part of the judgment 
on April 2, 1951. (R 60 & 61) The Notice of Cross- 
Appeal from part of the judgment was filed by the 
plaintiff, Gamble-Skogmo, Inc., on April 13, 1951, 
(R 63 & 64) It is this cross-appeal with which we 
are here concerned in this Brief. An Undertaking 
on Cross-Appeal was also filed on April 13, 1951 
by Gamble-Skogmo, Inc., the plaintiff. (R 64 & 65) 
On April 17, 1951, the plaintiff, Gamble-Skogmo, 
Inc., filed a Designation of Points to be Rehted Upon 
the Cross-Appeal. (R 70-73) This Designation of 
Points was adopted for the cross-appeal before this 
Court, and was filed in this Court on June 4, 1951. 
in o/ 1 & 372) 


i. 


STATEMENT OF THE CASE 


This is a suit for declaratory relief in which the 
plaintiff seeks to have its rights and other legal re- 
lations determined pertaining to a written lease and 
certain efforts of the defendant to terminate that 
lease. The written lease in question 1s dated Decem- 
ber 27, 1943, and was entered into between Gamble- 
Skogmo, Inc., a Corporation, as lessee, and McNair 
Realty Co., as lessor. There is no dispute about 
the execution, and the wording of the lease which 
is set forth in plaintiff's Complaint as Exhibit A. 
(R 9-23) 

Since this action involves an appeal by McNair 
Realty Co., defendant below, and a cross-appeal by 
Gamble-Skogmo, Inc., the plaintiff below, in this 
brief was shall try to avoid confusion by referring 
to the parties under the same designation that they 
had in the District Court as plaintiff and defendant. 

Plaintiff is a Delaware Corporation, having its 
principal office and place of business in Minne- 
apolis, Minnesota, and is engaged generally in the 
merchandising business. Defendant is a Montana 
corporation, having its principal office and place 
of business in Great Falls, Montana, and is engaged 
generally in the real estate business. Defendant 
was and is the owner of the premises leased under 
the written lease of December 27, 1943. These 
premises consist of a one-story building and base- 


ment, located at 521-523-525 Central Avenue in. 


Great Falls, Montana, and used during the existence 


: 
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of the lease by the plaintiff as a store. These pre- 
mises will be hereinafter referred to as the depart- 
ment store to distinguish them from other premises. 

The lease of December 27, 19438, provided that the 
plaintiff should take possession of the department 
store premises as of March 1, 1944. On, or soon 
after that date, the plaintiff went into possession 
of the department store premises and commenced 
operation of the same as a department store. The 
plaintiff remained in possession of the department 
store premises at all times up to and including the 
time of the trial. 

When the plaintiff first took possession of the 
department store premises, the plaintiff used the 
premises only for the sale of general department 
store merchandise described in their records as 
Unit 1. During the year 1946, plaintiff started to 
operate a lunch counter on the department store 
premises which is described in the plaintiff’s record 
as Unit 2. In January of 1947, the plaintiff also 
started to operate a farm store in the city of Great 
Falls, Montana, which is identified on the plaintiff's 
records as Unit 5. Part of the farm store, or Unit 
5, activities occurred in the department store prem- 
ises, and part occurred on other premises not con- 
nected wtih the lease of December 27, 1943. The 
question as to whether or not the sales of farm store 
items are within the provisions of the lease of De- 
cember 27, 1943, is one of the principal issues of 
this Appeal. 
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The lease of December 27, 1943 was characterized 
by both plaintiff and defendant as “a percentage 
lease.” It provides for a minimum base rental of 
$9,400.00 per year payable monthly in advance. 
There is no contention between the plaintiff and 
defendant as to these monthly minimum rental pay- 
ments. However, one of the principal issues con- 
cerns the interpretation of the percentage clause in 
the lease which provides that the plaintiff as lessor, 
shall also pay to the defendant as lessee: 


“Two percent (2%) on all net retail sales over 
Two Hundred Seventy Thousand and No/100 
Dollars $270,000.00) per lease year, had and ob- 
tained on the above-described premises. No per- 
centage will be paid on wholesale sales to em- 
ployees or sales or transfers of merchandise to 
other Gamble Stores. 

Should lessee develop a general wholesale busi- 
ness on these premises, then one per cent (1%) 
on such general wholesale sales will be paid to 
the lessor. Additional rental on the above is to 
be paid on a quarterly accounting, based on an- 
nual net retail sales of Two Hundred Seventy 
Thousand and No/100 Dollars ($270,000.00) or 
on any general wholesale business done as pro- 
vided for.” (R 10 & 11), (Emphasis supplied) 


The lease year started March 1st of each year 
and terminated on the last day of February of the 
following year, with the first lease year beginning 
March 1, 1944. During the first two lease years 
the plaintiff did not make net retail sales over Two 
Hundred Seventy Thousand and No/100 Dollars 
($270,000.00) and consequently did not pay any 
rental under the percentage clause. (R 227 & 233) 
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In 1946 the department store premises were re- 
modeled and improved. Chester McNair, the Presi- 
dent of the defendant corporation, testified that a 
primary reason for the remodeling was {o attract 
more customers for retail sales. (R 318) During the 
third lease year, the plainiff expended the sum of 
$29,342.46 for remodeling and improvements. (R 
100) At the same time, the plaintiff expended the 
sum of $87,107.99 putting the new fixtures in the 
department store. (R 162) After these expendi- 
tures on the part of the plaintiff were made, the 
net retail sales increased and the plaintiff paid the 
defendant the rental payments under the percentage 
clause of the lease of December 27, 1943. The store 
records disclosed that the net retail sales for the 
third lease year was the total sum of $567,737.86 and 
that the plaintiff paid the total rent of $11,354.76. 
(R 97 During the fourth lease year, the stlore 
records show that the net retail sales to have been 
$588,309.90 and the plaintiff paid the rental of 
$11,766.20. (R 98) During the fifth lease vear, the 
records disclosed total net retail sales of $703,402.77, 
and the plaintiff paid a total rent of $14,068.90. (R 
98) The trial occurred during the sixth lease vear, 
but the records were complete for the first nine 
months of that lease year, through November 30, 
1949. The store records disclose that during that 
period of time, the total retail sales were $469,422.33 
and the total rent paid for that period was the sum 


of $9,111.80. (R 99) 
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There is no dispute that the plaintiff reported 
the above net retail sales, and paid the 2% rental 
on any excess of the reported net retail sales over 
the figure of $270,000.00 annually. However, one 
of the issues of this cross-appeal involves the con- 
tention made by the defendants, and opposed by 
the plaintiff, that the plaintiff made certain net 
retail sales which were “had and obtained” on the 
leased premises, which were not included in the 
report of total net retail sales, and upon which the 
2% was never paid. The sales in dispute were the 
sales of farm implements and equipment. Plain- 
tiff admits that it has not included the sales of farm 
implements and equipment in its quarterly or an- 
nual reports to the defendant, and that it has not 
paid the 2% rental upon such sales. Plaintiff con- 
tends that such sales were not within the terms of 
the lease as they were not “had and obtained” on 
the demised premises in that such sales were made 
on two or more other premises leased by the plain- 
tiff and operated as a farm store. 

At the time the lease of December 27, 1943 was 
entered into, the plaintiff was not in the business 
of selling farm implements and equipment either 
in Great Falls or elsewhere in the United States. 
(R 166 and 167) During the year 1946, the plain- 
tiff started setting up farm slores throughout the 
United States. As of the date of the trial, the plain- 
tiff has installed eighteen such farm stores, includ- 
ing the one at Great Falls, Montana. In general, 
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the plaintiff had set these stores up as separate 
stores and had paid rent upon them upon a flat 
rental basis rather than a percentage basis. (R 168 
& 169) 

During the year 1946 the plaintiff made arrange- 
ments to start a farm store in Great Falls, Montana. 
The farm store was set up to sell, and ultimately 
sold heavy farm implements and equipment such 
as tractors, combines, mowing machines, rakes, and 
the necessary parts for such equipment. These 
items are carried on the books and store records of 
the plaintiff designated as Unit 5. It was almost 
a physical impossibility to set up the farm store in 
the department store building. The doors and other 
facilities were so small that it would have been im- 
possible to move such large and heavy items in 
and out of the department store buiiding without 
taking them apart and moving them piecemeal. (R 
170) Therefore, the plaintiff made arrangements, 
and ultimately leased several other properties in 
Great Falls, Montana for the storage and display 
of farm implements and equipment. Starting Jan- 
uary, 1947, the plaintiff started the sale of farm im- 
plements and equipment which were stored and 
displayed at the two other premises. One of the 
premises so leased was a warehouse and a lot located 
immediately across the alley to the North of the 
department store. Part of the farm implements 
and equipment were stored and sold on the prem- 
ises, which will be hereafter referred to for the 
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sake of convenience as the farm store. It so hap- 
pened that these farm store premises were also 
owned by the defendant, although the premises 
themselves are not leased under the written lease 
of December 27, 1943. In its operation of a farm 
store, the plaintiff also leased a building from the 
Roy Anderson Company. This building was located 
approximately two miles from the department store 
and was also used for the storage and display of 
farm implements and equipment. (R 83-85) For 
the sake of convenience, these premises will be 
hereinafter referred to as the Anderson warehouse. 


Part of the activities involved in the sale of farm 
implements and equipment was carried on at the 
Anderson warehouse. Part of the activities involved 
in the sale of farm implements and equipment was 
carried on at the farm store, and part of the activi- 
ties involved in such sales were carried on in the 
department store. It is the plaintiff's contention 
that not enough of those activities were carried on 
on the department store premises so that the sale of 
farm equipment came within the provisions of the 
percentage rental in the lease as being “had and 
obtained” on the demised premises. 

A discussion of what activities were carried on 
on the department store premises and what activi- 
ties went on elsewhere on the two other leased prem- 
ises will be set forth later in this Brief under 
ARGUMENT. 

The District Court made a Finding of Fact that 
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the sales made by the farm store were had and 
obtained upon the demised premises and that the 
plaintiff was obligated to pay defendant 2% on such 
sales. (R 49-55) The District Court also made a 
Conclusion of Law as follows: 


lie 


“The defendant, McNair Realty Company, a Cor- 
poration, is entitled to a judgment and declara- 
tion of this Court that the plaintiff, Gamble- 
Skogmo, Inc., a Corporation, is indebted to the 
defendant in the sum of $5,177.70 as unpaid 
rental for the periods set forth in Finding of 
Fact No. VI, together with interest upon such un- 
paid rental at the rate of 6% per annum from 
the dates upon which such rentals became duc, 
making a total of $5,931.18” (R 55 & 56) 


The District Court also made a Conclusion of 
Law to the effect that the plaintiff was in default 
with respect to the covenant contained in the lease 
relating to the payment of rental and to the quart- 
erly accounting, and that the defendant was entitled 
to the immediate possession of the premises unless 
the plaintiff should pay the defendant within fif- 
teen days after the entry of the Findings and Con- 
clusions, the sum of $5,931.18 plus the costs of the 
action. (R 56) The Findings of Fact and Conclu- 
sions of Law were filed January 24, 1951. There- 
after, on the 6th day of March, 1951, tender of the 
above sums were made to the defendant which 
proper tender was acknowledged and refused. (R 
66) On March 14, 1951 the District Court filed and 
entered its judgment. (R 60) That judgment de- 
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creed that by virtue of the tender on March 6, 1951 
plaintiff was relieved from the termination and 
forfeiture of said lease. On April 2, 1951, the de- 
fendant filed its notice of appeal from that portion 
of the judgment whereby the plaintiff was relieved 
from the termination and forfeiture by virtue of 
the said tender. We understand that we are not 
permitted to and shall not deal with that issue on 
this cross-appeal. 

Thereafter, on the 13th day of April, 1951, the 
plaintiff filed its Notice of Cross-Appeal in which 
the plaintiff appealed from that portion of the judg- 
ment which decreed that the plaintiff was in default 
in respect to the covenants in the lease relating to 
the payment of rental, and to the quarterly account- 
ing to be made to the defendant covering net retail 
sales. (R63) The plaintiff also appealed from that 
portion of the judgment which decreed that the 
defendant was entitled to possession of the leased 
premises of October 10, 1949, and that the defend- 
ant was entitled to recover the defendants costs in 
the action below. The appeal was made from these 
portions of the decree as a necessary corollary to 
the principal issue of whether or not the plaintiff 
was in default of the covenants in the lease relat- 
ing to the payment of a percentage rental on farm 
store sales. 

On April 17, 1951, plaintiff filed it’s Designation 
of Points to be Relied Upon on Cross-Appeal. 
(R 70-71) Most of the points therein designated, are 
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concerned with the principal issue of this cross- 
appeal hereinabove discussed, as to whether or not 
the plaintiff was in default of the percentage rental 
provision of the lease of December 27, 1943. These 
points may be identified in the Designation of 
Points to be Relied Upon on Cross-Appeal as num- 
mers 1,2, 3, 4, 5, 6, and 10. 

Another question raised in this cross-appeal in- 
volves certain negotiations which took place be- 
tween the plaintiff and the defendant from October 
24 to October 28, 1949. When evidence of these 
negotiations were introduced at the time of the 
trial, we, as Counsel for the plaintiff, objected to 
the testimony upon the grounds that the negotia- 
tions were of a compromise naiure and not properly 
admitted as evidence. (R 298 et seq.) Testimony 
on the same negotiations also was introduced by the 
plaintiff. (R198 et seq.) The District Court al- 
lowed the evidence to be taken, subject to objection, 
and stated it’s opinion that all of the evidence re- 
lating to this subject should be exciuded from the 
case, “and that such is the order of Court herein.” 
(R 36) The plaintiff's contention is that certain 
of that evidence was to the effect that a tender was 
made by the plaintiff to the defendant during those 
negotiations which entitled the plaintiff to relief 
from forfeiture of the lease. This issue is presented 
in numbers 7, 9, and 10 of the Designation of Points 
to be Relied Upon on Cross-Appeal. (R71 and 72) 

Another question raised in this cross-appeal is 
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whether or not the defendant waived it’s right, if . 
any existed, to the percentage rental on the sale . 


of farm store items and whether or not the defend- 
ant waived it’s right, if any existed, to declare a 
termination of the lease. Plaintiff contended in 
the District Court that there were such waivers. 
The facts surrounding such waivers are generally 
in dispute, and for the sake of brevity will ‘be set 


forth at Jength under ARGUMENT below. The. 


District Court made the Finding of Fact No. IX 
to the effect: 


“The defendant has not waived the defaults of 
the plaintiff, aforesaid, and was on October 3, 
1949, and at all times thereafter, entitled to term- 
inate said lease by reason thereof.” (R 54) 


Numbers 13 and 14 of the Designation of Points 
to be Relied Upon on Cross-Appeal deal with this 
question. 

On April 17, 1951, the plaintiff served and filed 
it’s Designation of Points to be Relied Upon by 
Appellee and Appellant on Cross-Appeal. (R 70-73 
This was adopted for this appeal before this Court 


of Appeals. (R 371 & 372) The Specifications of ' 


Errors below in general are the same as are con- 
tained in that Designation of Points to be Relied 
Upon by Appellee and Appellant on Cross-Appeal, 
and in general contain the same wording. The 
only exceptions are that numbers 8 and 11 of the 
Designation of Points have been ommitted, and 


that number 9 of the Specifications of Errors re- 


quires under the rule of this. Court, a statement 
as to the evidence introduced and objected to. 
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SPECIFICATIONS OF ERRORS 

1. The judgment and decree of the District Court 
is erroneous insofar as it adjudges that at the time 
of filing of its complaint, the plaintiff was in de- 
fault with respect to the covenants contained in 
the lease of December 27, 1943, relating to the pay- 
ment of rental and to the quarterly accounting re- 
quired to be made by the plaintiff to the defendant 
covering net retail sales made by the plaintiff for 
the period January 1, 1947, to August 31, 1949. 

2. The judgment and decree of the District Court 
is erroneous insofar as it adjudges thal as of Decem- 
ber 23, 1949, the plaintiff was indebted to the de- 
fendant for unpaid rental in the sum of $5,177.70 
in that as of December 23, 1949, the plaintiff did not 
owe the defendant anything for unpaid rental. 

3. The sales of farm machinery and equipment 
were had and obtained on two other premises other 
than the demised premises and were nol “had and 
obtained” on the demised premises. 

4. By their acts and correspondence, both the 
plaintiff and the defendant placed a practical con- 
struction upon the lease of December 27. 1943, to 
the effect that sales of farm machinery and equip- 
ment were not included within the provisions of 
the lease of December 27, 1945. 

5. The plaintiff was not in defaulf of any of the 
terms of the lease of December 27, 1943, on the 
date of October 3, 1949, nor at the time of the filing 
of the plaintiff’s complaint. 
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6. The judgment and decree of the District Court 
is erroneous insofar as it adjudges that by reason 
of certain defaults the defendant was entitled under 
the terms of the lease to declare the lease terminated 
on October 3, 1949, and that the defendant was en- 
titled to the possession of the leased premises on 
October 10, 1949. 

7. If the plaintiff is in default under the terms of 
lease of December 27, 1943, the plaintiff is entitled 
to relief from forfeiture and termination of that 
lease, not only by the tender made on March 6, 
1951, but also by the tender made during the negotia- 
tions from October 24 to October 28, inclusive, in 
1949, the tender made in the plaintiff’s complaint, 
and the tender made by the plaintiff’s representa- 
tive during the course of the trial. 

8. In addition to the provisions of Section 17-102, 
Revised Codes of Montana, 1947, plaintiff is also 
entitled to be relieved from forfeiture in the event 
of default because the strict enforcement of the 
forfeiture or termination clause would be unjust, 
oppressive, and contrary to the general principles 
of equity. 

9. The opinion and order of the District Court 
is erroneous insofar as it excluded from the case 
any evidence of a tender of full compensation by 
the plaintiff to the defendant during the period of 
time from October 24 to October 28, inclusive, 
1949. 

Both Mr. Hill as witness for the plaintiff, and 
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Mr. Chester McNair as a witness for the defendant 
testified as to a series of negotiations which took 
place during the period from October 24 to October 
28, inclusive, during the year 1949. Objections were 
made on behalf of the plaintiff to this evidence 
as on the grounds that it was evidence of a com- 
promise nature. The testimony leading up to such 
an objection and the objection itself may be quoted 
as follows: 
TESTIMONY OF CHESTER McNAIR 


Q. And was there a meeting arranged for be- 
tween yourself and Mr. Williams? 
. By the next day - - - 
. And Mr. Hill and myself for the next day? 
. By the next day, you mean - - - 
. That would be October 25th? 
. It was arranged. We met in your office in 
the morning. 

Q. And briefly the three of you and Mr. Cock- 
ayne appeared in the office, did you not? 

ee Yes. 

Q. And did anyone have a checkbook? 

A. I presume it was a checkbook? I didn’t ex- 
amine it sufficiently. 

Q. Well, who opened the conversation in my 
office if you recall? 

A. I believe Mr. Williams. 

Q. And did he identify himseif as being the 
representative, that is, attorney for the Gamble- 
Skogmo Company? 


- Or Od 
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A. He identified himself as being counsel for 
the representative. 

Q. And what did he say? 

Mr. Williams: If the Court please, at this time I 
would like to object to this line of testimony on 
the ground that the evidence shows that these nego- 
tiations were of a compromise nature, and evidence 
of a compromise nature is not properly admitted in 
evidence. 

Mr. William T. Hill testified in effect that during 
these negotiations from October 24 to October 28, 
1949 the plaintiff offered to pay the defendant the 
sum of $5,161.60, or whatever was the correct figure 
which would represent 2% on net retail sales of 
farm machinery. Mr. William T. Hill further testi- 
fied in effect that the sum of $5,161.60 was offered 
at a time when the plaintiff’s representative had a 
checkbook and the authority to write a check. The 
offer was made with the understanding that the old 
lease of December 27, 1943 would remain in effect. 
(R_ 198-204) 

Mr. Chester McNair’s testimony on the same sub- 
ject is contained in the Record from pages 297-306, 
and from pages 339-345, and pages 351-352, all in- 
clusive. Mr. Chester McNair testified in effect that 
the plaintiff offered the defendant during these 
negotiations the sum of $5,161.60 which was ac- 
cepted by the defendant as representing the 2% 
percentage rental on farm sales to October 19, 1949. 
Chester McNair further testified that the figure and 
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the sum were acceptable to the defendant only in the 
event the lease of December 27, 1943 was termi- 
nated. He testified that the plaintiff and the de- 
fendant entered into negotiations for a new lease 
based upon his understanding that the old lease was 
terminated. (R 297-306). Chester McNair also 
testified in effect that the defendant would accept 
the sum of $5,161.60 with no strings attached, but 
would not accept it if it was made in an offer which 
involved the old lease remaining in effect. (R 339- 
345) 


The District Court said in its opinion at Page 36 
of the Record: 


“The negotiations for a comprise of the difficul- 
ties the parties were encountering fills a good 
part of the transcript in this case; objections were 
made to the introduction of evidence relating to 
this allempted comproinise, and the evidence was 
allowed to be taken subject lo objection; the court 
has gone over carefully the evidence of this ef- 
fort lo effect a compromise, which ended in fail- 
ure, and is now of the opinion that all evidence 
relaling to this subject should be excluded from 
the case, and such is the order of the Court herein. 
It would appear from the provisions of the statute 
and authorities (R.C.M. 1947, 93-2201-3) that evi- 
dence of compromise negotiations should not 
be admitted. Whatever the agreements or dis- 
agreements of the partics were in respect to the 
proposals of compromise, itis in evidence that no 
settlement occurred. (Hufine v. Lincoln. 53 Mont. 
474.) In the strict sense of the word, there does 
not appear to have been any material independent 
facts disclosed not having some relation to the 
negotiations for compromise.” 
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The plaintiff made the original objection, and 
believes the Court properly excluded the introduc- 
tion of evidence relating to an attempted compro- 
mise. However, if that order is interpreted to ex- 
clude the evidence of a tender of full compensation 
made by the plaintiff to the defendant during the 
period of compromise negotiations, the plaintiff 
contends that the order excluding such evidence is 
erroneous. 

10. The judgment and ‘decree of the District 
Court is erroneous insofar as it adjudges that the 
defendant have and recover from the plaintiff the 


defendants costs which were taxed at the amount 
of $362.25. 


11. The defendant waived its rights, if it ever 
had any, to demand a quarterly accounting on a 
net retail sales of farm machinery and equipment 
and to claim a 2% rental on said sales. 

12. The defendant waived its rights, if it ever 


had any, to enforce the forfeiture or termination 
of the lease of December 27, 19-43. 


ARGUMENT 

SUMMARY 

I. The sales of farm implements and equipment 
do not come within the provision of the lease of 
December 27, 1943, requiring a rental of 2% on 
“net retail sales” - - - “had and obtained” - - - on the 
demised premises. 

A. The correct test is whether the farm store as 
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it was set up did in fact constitute a revenue pro- 
ducing activity which the parties intended should 
become a basis of calculation of “net retail sales” 
at the time the lease was entered into. 


1. The farm store activities which took place 
on the demised premises were so few and of 
such a nature, that they did not affect the in- 
come producing activities which the parties in- 
tended should become a basis of calculation of 
Sie retail! sales.” 
2. It was physically impossible to operate the 
farm store on the demised premises. 
B. Since December 27, 1943, the parties them- 
selves have placed a practical construction upon 
the lease to the effect that farm sales are not in- 
cluded within the rental provisions of the lease. 
1. The plaintiff has demonstrated ils practical 
construction of the lease in the manner of 
setting up and operating the farm store. 
2. The defendant has acceded to plaintiff's 
construction by its permission of the plaintiff's 
act, and by the interchange of Iectters relating to 
the lease of the farm store premises. 


II. If the plainfiff is in default under the terms 
of the lease of December 27, 1943, the plaintiff 
is entitled fo relief from forfeiture and termination 
of that lease, not only by the tender made on March 
6, 1951, but also by the tender made during the 
negotiations from October 24th to Oclober 28th, in- 
clusive, in 1949, the tender made in the plainliff’s 
complaint, and the tender made by the plaintiff's 
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representative during the course of the trial. 
A. Section 17-102 Revised Codes of Montana, 
1947, applies to this case. 
B. The general principals of equity require such 
a relief from forfeiture. 
III. The defendant has waived its right, if ever 
it had any, to claim a 2% rental on farm store sales. 
A. Defendant continued to cash the percentage 
rental checks, and the other monthly rental checks 
after defendant had knowledge that the farm 
store sales were not included. 
B. The defendant continued to rent the property 
to the plaintiff on which the farm store sales were 
made after the defendant had knowledge that it 
was not receiving a 2% rental on such sales. 


IV. The defendant has waived its right, if it ever 
had any, to claim a termination and forfeiture of 
the lease of December 27, 1943: 

A. The defendant continued to accept and cash 

all rental checks after it had knowledge that farm 

store sales were not included. Of special impor- 
tance is the fact that the defendant accepted and 

cashed the check of October 3, 1949. 

B. The defendant continued to lease the property 

to the plaintiff on which the farm store sales 

were made after the defendant had knowledge 
that it was not receiving 2% rental on such sales. 

C. Plaintiff demanded a percentage rental on 

farm store sales up to the date of October 19, 

1949, which could only be owing in the event the 

lease of December 27, 1943 was still in effect as 


Re 

of October 19, 1949. 

LTHE SALES OF FARM IMPLEMENTS AND 
EQUIPMENT DOES NOT COME WITHIN THE 
PROVISION OF THE LEASE OF DECEMBER 27, 
1943, REQUIRING A RENTAL OF 2 PER CENT 
ON “NET RETAIL SALES - - - HAD AND OB- 
TAINED” ON THE DEMISED PREMISES. (Speci- 
fication of Errors, numbers 1, 2, 3, 4, 5, 6 and 10.) 

rea CORRECT TEST IS WHETHER Tae 

FARM STORE AS IT WAS SET UP DID, IN 

FACT, CONSTITUTE A REVENUE PRODUC- 

ING ACTIVITY, WHICH THE PARTIES IN- 

TENDED SHOULD BECOME A BASIS OF CAL- 

CUiEATTIONOF “NET RETAIL SALES Agha 

TIME THE LEASE WAS ENTERED INTO. 

1. THE FARM STORE ACTIVITIES WHICH 
TOOK PLACE ON THE DEMISED PREM- 
ISES WERE SO FEW AND OF SUCH A NaA- 
TURE VHAT THEY DID NOT APFECT THz 
INCOME PRODUCING ACTIVITIES WHICH 
Mi: PARTIES INTENDED SHOUED bi- 
COME A BASIS OF CALCULATION OF “NET 
Ee iLeSALES”, 

The lease of December 27, 19438, provides in part 
that the rental for the demised premises shall be: 


fo anne at the rate of FIFTY-FOUR HUNDRED 
and no/100 Dollars ($5400.00) per annum pay- 
able in equal monthly installments of $450.00 
each in advance on the first day of every month 
during said term beginning with the first day of 
March, 1944, plus two per cent (2%) on all net 
retail sales over TWO TLUNDRED SEVENTY 
THOUSAND and no/100 Dollars ($270,000.00) 
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per lease year, had and obtained on the above 
described premises. -------- 
(Emphasis supplied) (R 10) 

As we have heretofore discussed, the plaintiff 
started the operation of a farm store in Great Falls, 
Montana, in January, 1947. That farm store sold 
farm implements, equipment and parts which were 
known and described in the Gambles Store records 
as Unit 5. For this purpose, the plaintiff had leased 
several different premises. One of these premises 
was a warehouse located approximately two miles 
from the department store and leased by the plain- 
tiff from a third party. Another of these premises 
was a lot and warehouse between First Alley North 
and First Avenue North leased by the plaintiff from 
the defendant and designated in this brief as the 
Farm Store. 

The normal procedure for the sale of farm equip- 
ment is set forth in the Record at page 144 et seq. 
In general, the farm equipment and parts were 
stored, assembled, and displayed at one or the other 
of these other two properties. These other prem- 
ises were under the control and management of the 
farm store manager, Alvin Hunt, who hired and 
fired the salesmen working under him, ordered new 
merchandise, supervised repairs, and performed the 
other necessary duties in the management of a 
store on those premises. The farm store salesmen 
worked from these premises and displayed their 
farm equipment and parts on these premises or 
took them from these other premises to the farms 
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for the purpose of demonstration. In the event 
of a cash sale the sales slip was written eilher on 
these premises or at the purchaser’s place of busi- 
ness, or farm, and the cash or check was received 
at the same time. Both the department store man- 
ager and the farm store manager testified that in 
the normal sale none of the proceedings ever took 
place in the department store until the sale was 
completed. (R 87, 88, and 149) On all such cash 
transactions we submit that there is no question 
but that the title to the propery sold passed else- 
where than on the department store premises (Sec. 
67-1703, Revised Codes of Montana, 1947). 


Contract sales were handled much the same way 
except that the business office in the department 
store handled the necessary paper work and checked 
the credit rating of the prospeclive purchaser. The 
contract sales amounted to 2.21 per cent of the 
total farm sales. (R 91) In addition this same busi- 
ness office also received the sales slips on farm sales 
after the sale was completed, received the money 
and did the general accounting for the department 
store. In this connection, we feel if pertinent to 
point out that the business office occupied approxt- 
mately 300 square feet out of a total of 20,000 
square feet in the department store. (R 136) 

There was considerable evidence back and forth 
as to the different activities performed on or off 
the department store premises in connection with 
the operation of the farm store. Much of this evi- 
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dence was not concerned with where the sales of 
farm equipment and parts took place, but with the 
advertising, bookkeeping, management, where the 
letters were mailed, and so forth. 


The general principle with which we are here 
concerned is a common one in the interpretation 
of contracts and has been codified in Montana as 
Section 13-702 of the Revised Codes of Montana, 
1947: 


“Contracts—How to Be Interpreted. A contract 
must be so interpreted as to give effect to the 
mutual tntention of the parties as it existed at 
the time of contracting, so far as the same is as- 
certainable and lawful.” 


There is an exhaustive annotation on the con- 
struction of percentage leases in 170 A.L.R., begin- 
ning at Page 1113. The general rule above quoted 
is stated more specifically in its application to per- 
centage leases:in 170 A.L.R., at Page 1130, as fol- 
lows: 


“2. Determination of gross income. There is no 
rule, formula, or generalization, under the rules 
of law or accounting practice, which by itself 
determines what constitutes gross income for 
purposes of calculating rent under a percentage 
lease. The parties are free, for the most part, to 
stipulate respecting the matter, and their stipula- 
tions must be construed in the same reasonable 
manner as other leases. It will be found, how- 
ever, that regard is in most instances had for 
what, in fact, constitutes a revenue-producing 
activity which the parties intended should become 
a basis of calculation.” 


To the same effect are: (Garden Suburbs Golf 
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and Country Club, Inc. v. Frank O. Pruitt, 156 Fla. 
825, 170 A.L.R. 1107, 24 So. (2d) 898; Selber Bros 
v. Newstadt’s Shoe Stores, (1940) 194 La 654, 19-4 
So. 579; Herbert’s Laurel-Ventura vs. Laurel-Ven- 
tura Holding Corp. (1943) 58 Cal. App. (2d), 138 
Pac. (2d) (43) 

We submit that the Court is faced with the prob- 
lem of determining the intention of the contracting 
parties as of December 27, 1943, in view of the cir- 
cumstances which ultimately developed as_ pre- 
sented by the evidence here. We submit that an 
examination of all of the evidence justifies the find- 
ing of the following intentions of the contracting 
parties as of the date the contract was entered into: 

1. The plaintiff did not have and did not con- 
template starting a farm store in Great Falls, Mon- 
tana, so that there was no specific intent. 

2. The intention was not to prohibit the plaintiff 
from starting other operations in Great Falls, Mon- 
tana. The evidence shows that there was no attempt 
by the defendant to prohibit the plaintiff from 
starting its farm store. In fact, the defendant tried 
to obtain additional premises to rent to the plain- 
tiff for use as a farm store. 

3. The intention of the contracting parties was 
that if any new operations were started by the 
plaintiff, those operations should be performed on 
the premises if possible. (However, the evidence 
showed that it was physically impossible to operate 
the farm store upon the departinent store premises. ) 
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4. The intention of the contracting parties was 
that if the plaintiff started an operation which it 
was not possible to put into the department store, 
the plaintiff should not remove any of the revenue 
from the department store and should not compete 
with the department store, so as to decrease the net 
retail sales. In this connection, the plaintiff should 
not sell in its new store any items sold by the de- 
partment store. (The defendant failed to show 
where the plaintiff removed any revenue or com- 
peted in any manner with the department store, in 
its operation of the farm store. Such evidence as 
was introduced was to the effect that the depart- 
ment store items and the farm store items were 
entirely separate and non-competitive) (R 145) 

5. If the plaintiff starts a new operation which 
it is impossible to operate from the department 
store premises, there still should be a degree of 
separation. In determining what degree of separa- 
tion is required, we must assume that as of Decem- 
ber 27, 19438, the officers of the defendant were 
reasonable men and would require only that degree 
of separation which would assure them that their 
own revenue on the percentage of net retail sales 
was not decreased. We cannot assume that they 
intended a degree of separation which would place 
an increased burden upon the plaintiff although it 
would not benefit the defendant. Here it is signi- 
ficant that with all the means of discovery available 
to the defendant which are afforded by the Federal 
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Rules, the defendant has submitted no evidence that 
the farm store in any manner decreased the net re- 
tail sales on the department store premises. Rather, 
all of the claims of the officers of the defendant 
have been to the’ effect that here is some additional 
revenue that we would like to get our hands on. 

We realize that the District Court made a Finding 
of Fact that the sales made by the farm store were 
had and obtained upon the demised premises. In 
fact, the District Court listed various activities of 
the farm store, which took place on the department 
store premises. It would be possible for us at this 
time to list an equally lengthy number of activities 
which took place of f the department store premises. 
We are of the opinion that this listing of various 
activities would be of little value unless there was 
some test used to determine whether or not the 
activities listed were pertinent to the question in- 
volved. We submit that an examination of the farm 
store activities listed by the District Court on Pages 
49, 50 and 51 of the Record will prove that those 
activities had little or nothing to do with the revenue 
producing activities which the parties must have 
had in mind at the time of the execution of the 
lease. We further submit that an examination of 
all of the farm store activities will reveal that the 
farm store sales are not the “net retail sales” on 
which the defendant could reasonably have ex- 
pected to receive a percentage. 
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2. IT WAS PHYSICALLY IMPOSSIBLE TO 
OPERATE THE FARM STORE ON THE DE- 
MISED PREMISES. 

Undoubtedly, the above argument would have 
less validity if it had been possible for the plaintiff 
to operate its farm store on the demised premises. 
All of the evidence by the plaintiff was to the ef- 
fect that it was physically impossible to sell farm 
machinery and equipment such as tractors and 
combines upon the department store premises. (R 
84, 85, and 148) In this connection Dale Cockayne 
testified as follows: (R 84) 


“Q. Has it ever been possible for a prospective 
purchaser to examine any of the merchandise 
sold by your farm store on the department store 
premises at 521, 523 and 525 Central Avenue? 

A. No, it hasn’t. It would, of course, be impos- 

sible to get those items inside the store; not im- 

possible but improbable. You could get them 

in if you tore them all down and set them back 
up again.” 

We know of no contradictory evidence by the 
defendant. We know of no contention by the de- 
fendant that the farm store could have been oper- 
ated upon the demised premises. We know of no 
showing by the defendant and of no contention 
to the effect that the farm store operations de- 
creased the net retail sales actually made upon the 
department store premises. Under these circum- 
stances, the defendant is reduced to the following 
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dog-in-the manger argument: 


“You, the plaintiff, lease a department store 
building from us at 521-523-525 Central Avenue. 
It is true that the department store building is 
not suitable for the operation of a farm store 
and that it would be practically impossible to 
sell and display such things as tractors and com- 
bines on those premises. It is true that the 
operation of a farm store upon other premises 
would not decrease the net retail sales or the 
rental which we receive. Nevertheless, if the 
plaintiff chooses to set up a new farm store in 
Great Falls, Montana, it must pay us 2% on all 
sales made at said farm store. The alternative is 
to set the farm store up as an entirely separate 
store having no connection with the department 
store on the leased premises. If there are any 
such connections between the two stores, we shall 
claim 2% of the farm store sales regardless of 
whether or not the particular connection has any 
effect upon the net retail sales of the department 
store. If the plaintiff desires to sel up a farm 
store, it cannol lake advantage of any of the eco- 
nomies which it could oblain by using the facili- 
lies which are already set up in the department 
store. This is true whether or not those economies 
in any way decrease our rent or the net retail 
sales. If the plaintiff uses the “Gamble’s Store” 
name, we shall want our 2% regardless of where 
the merchandise is actually stored and sold. We 
shall want our 2% if the farm store uses any of 
the accounting or bookkeeping services now set 
up in the department store. We shall want our 
2% if the farm store uses the petty cash which 
is now available in the department store. We 
shall want our 2% if the farm store deposits its 
money in the same bank account as we use al- 
though all the money ullimately goes to the same 
destination. We shall want our 2% if a customer 
comes into the store in response to a newspaper 
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advertisement regarding the farm implements 
even though this would indirectly increase the 
net retail sales of the departinent store. In short, 
if the plaintiff uses any of the facilities of the 
department store for the benefit of the farm store, 
we shall claim that they are the same store and 
shall demand our 2% although we have made 
no claim and produced no evidence that these 
activities decrease the net retail sales of the de- 
partment store.” 


B. SINCE DECEMBER 27, 1943 THE PARTIES 
THEMSELVES HAVE PLACED A PRACTICAL 
CONSTRUCTION UPON THE LEASE TO THE 
EFFECT THAT FARM SALES ARE NOT IN- 
CLUDED WITHIN THE RENTAL PROVI- 
SIONS OF THE LEASE. 


The general rule on this matter is given in 32 


Aim. Jur., Landlord and Tenant, Sec. 127, as follows: 


“Indeed, where the parties to a lease have placed 
a given construction upon the ambiguous provi- 
sions thereof and have governed their conduct in 
accordance with their “construction, such con- 
struction will be given great weight and should, 
ordinarily, control the interpretation of the con- 
tract by the Court.” . 


(See also Earp v. Mid-Continent Petroleum Corp. 
167 Okla. 86, 27 Pac. (2d) 855, 91 A.L.R. 188) 

In Musselshell Valley Farming & Livestock Co. 
v. Cooley (1929) 86 Mont. 276, 283 Pac. 213, the 
Court said, in part: 

“Moreover, where parties to a contract of doubt- 
ful or ambiguous meaning have placed a particu- 


lar interpretation upon it, that interpretation is 
one of the best indications of their true intent. 
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(Butte Water Co. v. Cily of Bulte, 48 Mont. oe 

138 Pac. 195)” 

In this connection we believe the case of In re 
Diversey Bldg. Corp. 90 F (2d) 703, 34 Am. Bankr. 
NS 437, is in point. That case involved a percent- 
age lease of an apartment hotel. The lessee had 
been permitting employees to occupy certain apart- 
ments in the hotel and had not charged rent to those 
employees. The lessee had not accounted as income 
the rental which would have been paid on such 
apartments and had paid no percentage on the same 
to the lessor. The lessor had knowledge of this 
situation and had continued to deal with the lessee 
for nearly three years thereafter without objection. 
The Court held that the parties themselves had 
placed a practical construction upon their lease to 
the effect that the rental of these apartments was 
not included within the percentage provision of the 
lease. The Court said in 90 F (2d) at page 707: 


nanos that at all times the lessor or appellee had 
full opportunity to examine the books and the 
building and exercised that right many times, and 
had knowledge, or by the exercise of reasonable 
care could have had knowledge, that appellant’s 
employees were occupying the seven apartments 
without paying rent thereof and that appellants 
had never accounted for such rentals in their re- 
ports. Under such circumstances we are unable 
to conceive why the parties should not be con- 
sidered as having construed for themselves. In 
any event, with full knowledge of the facts and 
making no objection to the reports within thirty 
days as provided by the lease, we know of no 
reason why appellee at this late date, in violation 
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of the lease, should be permitted to question the 
reports in this respect or to construe the contract 
differently from that construction the parties had 
previously placed upon it.” 


1. PLAINTIFF HAS DEMONSTRATED ITS 
PRACTICAL CONSTRUCTION OF THE LEASE 
IN THE MANNER OF SETTING UP AND 
OPERATING THE FARM STORE. 

We don’t think that there is any argument but 
that the plaintiff at least placed the construction 
that the farm store was not included under the lease 
in question. The evidence showed that the plaintiff 
had a general policy in setting up its eighteen farm 
stores. (R 168 et seq.) The Great Falls farm store 
was one of the eighteen so set up and was in ac- 
cord with the general policy. That policy was to 
set the farm stores up on a separate basis and have 
them pay a flat rental rather than a percentage 
rental. The evidence also shows that the plain- 
tiff had a policy never to pay a percentage rental 
in excess of 2/2 per cent and that if the percentage 
rental applied on farm store sales, the actual per- 
centage being paid by the plaintiff would amount 
to 4.68 per cent on farm store sales. (R 171 and 
172) 

If there were any doubl upon the plaintiff’s con- 
struction on this matter, it would be eliminated by 
an examination of the correspondence written by 
the plaintiff to the defendant. Part of that corres- 
pondence is contained in plainliff’s Exhibit No. 21, 
beginning at page 326 of the Record. That letter, 
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written from the plaintiff to the defendant on the 
approximate date of April 8, 1946, provides in part: 


“The only item different than your suggestion 
is the one regarding a percentage on sales in the 
warehouse and lot, and our Merchandising De- 
partinent objects very strenuously to this. I also 
feel that is an item cifferring entirely from our 
original program and really not applicable in this 
case. I feel that you and Chet will see the reason- 
ableness of this.” 


Additional correspondence on the same matter 
is contained in a letter from the plaintiff to the 
defendant, dated July 9, 1946, and is part of the 
defendant’s Exhibit No. 16. This letter may be 
quoted in part as follows: (R 236) 


“Regarding the lease on the lot and warchouse 
at the rear. The company has stood firm against 
a percentage arrangement on the lease. As orig- 
inally mentioned, the rental was to be $60.00 a 
month and we did not have any mention of the 
percentages sales that [ was aware of. However, 
Chet, 1 do not wish to be arbitrary and I will 
recommend to the company a flat rental of $75.00 
a month, running concurrent to this main lease. 
if this meets with your and Ben’s approval, I 
wil prepare the lease and send it to you.” (iEm- 
phasis supplied). 


The point here is that throughout the entire cor- 
respondence the plaintiff made it quite clear to the 
defendant that under the plaintiff's construction 
of the lease of December 27, 1943, there was no 
obligation on the part of the plaintiff to pay a per- 
centage rental on farm store sales. 

If the evidence went no further, we feel that 
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the Court would be placed in the position of de- 
termining whether or not the plaintiff’s or the de- 
fendant’s construction of the lease was the most 
reasonable. However, as we shall see below, the 
defendant knew of the plaintiff’s construction and 
in certain respects acceded to that construction. 

2. THE DEFENDANT HAS ACCEDED TO 

PLAINTIFF’S CONSTRUCTION BY ITS PER- 

MISSION OF THE PLAINTIFF’S ACTS AND 

BY THE INTERCHANGE OF LETTERS RE- 

LATING TO THE LEASE OF THE FARM 

STORE PREMISES. 

Early in 1946, the defendant knew that the plain- 
tiff was contemplating the sales or was actually 
making sales of farm equipment from the lot and 
warehouse behind the department store and not 
included in the lease of December 27, 19-43. In 
view of the last two quoted letters to the defendant 
from the plaintiff, there can be no question but 
that the defendant knew that the plaintiff would 
not sign a percentage lease on the lot and warehouse 
where the farm store items were sold. The plain- 
tiff has been consistent in that stand and has never 
changed. 

It is not known exactly when the defendant knew 
that it was not receiving a percentage of the farm 
sales. Undoubtedly, the interchange of letters re- 
garding the lease of the lot and warehouse should 
serve as notice to the defendant that the plaintiff 
was not going to pay a percentage of farm sales 
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sold on the lot and warehouse. At any rate, il Is 
unquestioned that at least by the summer of 1948, 
the defendant knew that the plaintiff was not pay- 
ing a rental upon farm sales sold at that lot and 
warehouse. (R 261 and 267). In fact, the defendant 
was able to obtain the exact amount of the farm 
sales. (R 190). 

Under these circumstances, the defendant, know- 
ing the plaintiff’s position and interpretation of 
the lease of December 27th regarding farm sales, 
could have refused to lease the vacant lot and ware- 
house and forced a decision on this matter. But it 
did not. Instead, the defendant wrote to the plain- 
tiff as of May 28, 1946: (R 322 and 323) 


“If you wish to prepare a new lease, and without 
delay, covering both properties, increasing the 
minimum by the $60.00 per month and including 
all sales, whether from the original store prem- 
ises, the vacant ground or the warehouse build- 
ing, under the percentage agreement, we will 
still stick with our original understanding. This 
would be in your favor, as you consistently re- 
port sales at less than your minimum and would 
thereby allow you a slack of an additional $720 
per year to build up to before any excess becomes 
effective. As the matter now stands, this letter 
serves as a notice that you have the warehouse 
lot and vacant ground on a month to month basis 
only and that upon due notice, we may sell or 
make other disposition of the property in ques- 
tion.” (Emphasis supplied). 
It can be pointed out that the above quoted letter 
was written May 28, 1946, before the defendant 


actually knew that it was not receiving a percentage 
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on the farm sales. However, the point is that even 
after the defendant did know that it was not receiv- 
ing such a percentage, it continued to rent to the 
plaintiff and to collect the flat rental, in effect, ac- 
ceding to the plaintiff’s interpretation that the farm 
sales were not included within the percentage pro- 
vision of the lease. 

We feel that it is important that the defendant 
felt that it could and did change the terms of the 
rental on the vacant lot and warehouse. As of June 
8, 1948, when the defendant almost certainly knew 
that it was not receiving a percentage on farm sales, 
the defendant advised the plaintiff by letter. (R 324) 


“This is to advise you that beginning August first 
next, the rental on the warehouse property, to- 
gether with the vacant ground adjoining, all being 
Lot 5, Block 316, Great Falls, Montana, is hereby 
increased to $90.00 instead of $60.00 monthly as 
heretofore.” 


If the defendant had not wanted to accede to the 
plaintiff’s consistent stand that the farm sales on 
this lot and warehouse were not to be included with- 
in a percentage basis, the defendant had only to 
notify the plaintiff in the above quoted notice that 
the rental also included 2% of all sales on those 
premises. Or the defendant could have terminated 
the month to month lease. We think it extremely 
important that the defendant was attempting to 
rent the warehouse and vacant lot in two different 
ways. Insofar as the warehouse and vacant lot 
themselves were concerned, the defendant was 
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claiming a flat monthly rental which ultimately | 
ended up at $90.00 per month. Insofar as.sales‘on: 
that particular lot were concerned, the defendant 
was demanding a 2% rental. In practical effect, the 
defendant was attempting to charge the plaintiff 
$90.00 per month more rent for a warehouse and 
vacant Jot than the defendant was receiving from 
the department store premises on Central Avenue.: 
This is true because the flat rental of $60.00. or 
$90.00 per month was not included as a base prior 
to the time that the percentage rental applied. Thus, . 
although defendant with its words was request- 
ing an interpretation that the 2% of farm sales 
should be paid in accordance with the:lease of De- 
cember 27, 1943, the defendant’s actions beliéd: its 
words. For, by its actions, the defendant was ac:. 
cepting a flat rental and was not allowing the plain-. 
tiff any increase in the base before the percentage 
rental applied. By a base, we refer to the fact that 
the lease of December 27, 1943, provides that the : 
net retail sales must exceed $270,000.00 before the 
2% applies. The $270,000.00 is the. base and 2% 
of that is the guarantee rental of $5,400.00 per year. 
If defendant had been consistent, it would have 
increased that base upon the rental guarantee. In: 
other words, upon a rental of $90.00 per month 
or $1,080.00 per year, the base should be increased 
by $54,000.00 which would be added to the $270,- 
000.00 prior to the time that the percentage rental 
would apply. This suggestion is contained in the 
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above quoted letter written from the defendant 
to the plaintiff on this same subject matter, dated 
May 28, 1946, at page 323 of the Record. If the 
plaintiff had acceded to this suggestion of the de- 
fendant, it would have saved itself the amount of 
the flat monthly rental if the defendant’s theory 
here prevails. Since the plaintiff did not acceded 
to the defendant’s suggestion and insisted on pay- 
ing only the flat monthly rental, we submit that 
the defendant then acceded to the plaintiff’s in- 
terpretation by accepting such flat monthly rental 
and that it cannot now belie its own actions and 
in addition, insist upon a percentage on such sales. 
Ii. IF THE PLAINTIFF IS IN DEFAULT UNDER 
THE TERMS OF THE LEASE OF DECEMBER 
27, 1943, THE PLAINTIFF IS ENTITLED TO 
RELIEF FROM FORFEITURE AND TERMINA- 
TION OF THAT LEASE, NOT ONLY BY THE 
TENDER MADE ON MARCH 6, 1951, BUT ALSO 
BY THE TENDER MADE DURING THE NE- 
GOTIATIONS FROM OCTOBER 24 TO OCTOBER 
28, INCLUSIVE, IN 1949, THE TENDER MADE 
IN THE PLAINTIFF’S COMPLAINT, AND THE 
TENDER BY THE PLAINTIFF’S REPRESENTA- 
TIVE. (Specifications of Errors, numbers 7, 8, 
Aud 9: 

The District Court stated in its opinion that the 
defendant did not win in respect to its claim of 
forfeiture and gave the reasons therefor. (R 39 
to 43) The Court also made a Finding of Fact 


_ aie 


No. XI. as follows: 


“By reason of such offer and agreement, and 
under the provisions of Section 17-102, Revised 
Codes of Montana, 1947, the Court finds that 
plaintiff is entitled to be relieved from its de- 
faults, as aforesaid, and from a termination and 
forfeiture of said lease, provided that plaintiff 
make full compensation to defendant as alleged 
and agreed, in the amounts and within the time 
hereinafter set forth.’ (R 54-55) 


Thereafter, the Court made its Conclusion of Law, 
No. V. on Page 57 of the Record: 


“Judgment shall not be entered herein until after 
the expriation of fifteen (15) days from the en- 
try of these Findings and Conclusions, during 
which period plaintiff may, if it so elects, make 
the payments to defendant required under these 
Iindings and Conclusions, and the Court hereby 
‘retains jurisdiction of the cause for the purpose 
of entering a proper judgment upon the expira- 
tion of such period.” 
The Conclusions of Law were filed February 24, 
1951. On March 6, 1951, plaintiff made a tender 
of payment, which tender was acknowledged and 
refused. (R66) The Judgment of the District Court 
was filed and entered on March 14, 1951. (R 58 
to 60). Paragraph 3 of that judgment provides in 
part: 
“3. That by the tender on March 6th, 1951, of 
the sum of $6,305.20, representing unpaid rental 
plus interest and the cost of this suit, with in- 
terest on all of said sums from February 24th, 
1951, to March 6th, 1951, at six per cent per an- 
num, the plaintiff is entitled to, and hereby is, 


relieved from the termination and forfeiture of 
said lease by reason of the aforesaid defaults----” 
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This part of the judgment was appealed from 
by the defendant. (R 60) 

Thus the plaintiff has been allowed its relief from 
forfeiture by the District Court. If this Court 
upholds the District Court upon the same grounds, 
the plaintiff has no reason to argue further on this 
matter. However, if the defendant should prevail 
in its contention that the District Court erred on 
these grounds, the plaintiff does not want to be 
put in a position of abandoning other reasons to 
reach the same decision. 

We realize that the subject of forfeiture will be 
discussed at length in the defendant’s original brief 
on appeal and in our answer brief. To avoid repeti- 
tion, we will treat this matter very briefly at the 
present time to indicate that we have not abandoned 
the position set up by the Designation of Points 
to be relied upon on Cross-Appeal, numbered 7, 
9, and 10. 

A. SECTION 17-102, REVISED CODES OF 
MONTANA, 1947 APPLIES TO THIS CASE. 

Section 17-102, R. C. M. 1947 provides: 


“Relief in case of forfeiture. Whenever, by the 
terms of an obligation, a party thereto incure 
a forfeiture, or a loss in the nature of a forfeiture, 
by reason of his failure to comply with its pro- 
visions, he may be relieved therefrom, upon 
making full compensation to the other party, 
except in case of a grossly negligent, wilful, or 
fraudulent breach of duty.” 


This statute was cited by the Court in its opinion 
(R 41). We cite it again here because we submit 
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that an examination of all of the evidence relating 
to the compromise negotiations of October 24th 
to 28th, inclusive, in 1949, will demonstrate that 
there was a tender then within the terms of this 
statule. 

B. THE GENERAL PRINCIPLES OF EQUITY 

REQUIRE SUCH A RELIEF FROM FORFEI- 

TURE. 

These general principles of equity are discussed 
somewhat by the District Court in its opinion re- 
garding relief from forfeiture. (R 42 and 43) We 
anticipate that we shall have to deal with this sub- 
ject at great length in our answer brief to defend- 
ant’s appeal. We mention it at this time because 
we submit that all of the following facts bring us 
within those general principles: The tender made 
during the negotiations from October 24th to Octo- 
ber 28th, 1949, the tender made in plaintiff’s com- 
plaint, the tender made by plaintiff’s representa- 
tive at the time of the trial, and the tender made 
after the judgment, on March 6, 1951. 

The District Court, in its opinion, ordered that 
all evidence relating to the effort to effect a com- 
promise should be excluded from the case. (R 36) 
As we have indicated above, we cannot tell whether 
that order excludes the evidence of the offer made 
by the plaintiff to the defendant during the negotia- 
tions from October 24th to October 28th, 1949, of 
full compensation. If the order is so interpreted, 
we submit that the District Court is in error. We 
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submit the citations in the Record on Page 36, of 
R.C.M. 1947, 93-2201-3 is in error and that the 
correct citation is R.C.M. 1947, 93-2201-5, which 
deals with a compromise offer. In interpreting 
that statute, the Supreme Court of Montana said 
in Lenahan v. Casey, 46 Mont., 367, 128 Pac., 601, 
that: 


“Even if it be conceded that the stipulation was 
an offer of compromise and was conditionally 
accepted as such, the declaration to the effect 
that the partnership was still in existence was 
not essential for the purpose of the compromise, 
and is not to be regarded as a concession made 
in order to effect it. This feature of it is the 
recital of an independent fact and is not within 
the rule of the statute (Rev. Codes, sec. 8040), 
that “an offer of a compromise is not an ad- 
mission that anything is due.” (Rose v. Rose, 
112 Cal 34], 44 Pac. 658; KutchermyeG. cea 
Colo. 542, é6' Bac. 1524)” 


Il. THE DEFENDANT HAS WAIVED ITS 
RIGHT, IF IT EVER HAD ANY, TO CLAIM A 
2% RENTAL ON FARM STORE SALES. (Speci- 
fications of Error, number 11) 

The District Court stated in its opinion that there 
was no waiver in this case on the part of the de- 
fendant. (R 40-41) The District Court accordingly 
made the following Finding of Fact: 


“IX. The defendant has not waived the defaults 
of the plaintiff, aforesaid, and was on October 
3rd, 1949, and at all times thereafter entitled to 
terminate said lease by reason thereof.” (R 54) 


The District Court was apparently considering 
the question as to whether or not there was a waiver 
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on the part of the defendant of its right to term- 
inate the lease. In this argument the plaintiff now 
submits that the defendant has waived its right 
to claim a two per cent rental on farm store sales. 
This is another aspect of the element of waiver. 
However, since the general rules of waiver apply 
to both cases, in order to avoid duplication, we 
shall discuss the law relating to waiver in this case 
below under the subject of the waiver of the right 
to forfeiture. 
A. DEFENDANT CONTINUED TO CASH THE 
PERCENTAGE RENTAL CHECKS AND THE 
OTHER MONTHLY RENTAL CHECKS AFTER 
DEFENDANT HAD KNOWLEDGE THAT THE 
FARM STORE SALES WERE NOT INCLUDED. 
The evidence is uncontradicted that the defend- 
ant repeatedly and without exception cashed all 
of the regular monthly rental checks and all of 
the percentage rental checks, even after it had 
knowledge that these rental checks did not include 
two per cent on farm store sales. The plaintiff sub- 
mits that by so doing the defendant waived its 
right thereafter to claim a two per cent rental on 
the said .farm sales. 
B. DEFENDANT CONTINUED TO RENT THE 
PROPERTY TO THE PLAINTIFF ON WHICH 
THE FARM STORE SALES WERE MADE 
AFTER THE DEFENDANT HAD KNOWL- 
EDGE THAT IT WAS NOT RECEIVING THE 
2% RENTAL ON SUCH SALES. 
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As we have already pointed out, the defendant 

knew, on May 28, 1946, and on June 8, 1948, that 
the plaintiff was using the warehouse and vacant 
lot for farm sales. On both of those dates, the 
defendant advised the plaintiff that the rental of 
that lot and warehouse was upon a flat rental basis. 
(R 321 and 324) We submit that, as pointed out 
above, that is a practical interpretation of the lease 
of December 27, 1943. However, if it is not such 
an interpretation, we submit that it is a waiver of 
any right the defendant may have had to require 
the plaintiff to pay a percentage on the farm sales 
made at the warehouse cr the vacant lot. Un- 
questionably, the plaintiff was entitled to assume 
that such rental would be on a flat monthly basis. 
If the plaintiff had not so assumed, it would have 
been able to have saved the flat monthly rental by 
going in on a percentage arrangement and increas- 
ing the base prior to the time the percentage ap- 
plied as hereinabove set forth. 
IV. THE DEFENDANT HAS WAIVED ITS 
RIGHT, IF IT EVER HAD ANY, TO CLAIM A 
TERMINATION AND FORFEITURE OF THE 
LEASE OF DECEMBER 27, 1943. (Specifications 
of Error, number 12) 

The general rule on waiver is set forth in 32 Am. 
Jur., Landlord and Tenant, at Section 882, as fol- 
lows: 

“Generally speaking, any recognition by a lessor 


of a tenancy as subsisting after a right of entry 
has accrued where the lessor has notice of the 
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forfeiture, will have the effect of a waiver of 
the landlord’s right to a forfeiture of the lease- 
hold. Slight acts on the part of a lessor may be 
sufficient.” 

To the same effect is 51 C.J.S., Landlord and Ten- 


ant, Section 117 (2), at Page 704, et seq. 

In Woollard v. Schaffer Stores Company, Inc., 
PHZeN. Y.304,.5 Nii (2d) 8299 109 A. LOR. 1262, 
the acceptance of rent after the violation of the 
terms of the lease is involved. In that case the 
tenant violated the lease by sub-letting and by mak- 
ing alterations without the landlord’s permission. 
The landlord served written notice that he elected 
to terminate the lease. Thereafter the landlord 
cashed various checks written by the tenant which 
checks purported to be in payment of monthly 
rents. Most of the endorsements by the landlord 
were “subject to litigation pending.” There fol- 
lowed a suit for a declaratory judgment and the 
New York Court of Appeals said in 109 A.L.R., 
at Page 1265: 

“We agree with the appellate division that accept- 

ance of rent by the landlord, after the acquisi- 

tion of knowledge by him of the violation of the 
terms of the lease in subletiing without the land- 
lord’s written consent constitules a waiver of the 


forfeiture. (Cases cited). The same rule applies 
in respect to the other violations.” 


A. THE DEFENDANT CONTINUED TO AC- 
CEPT AND CASH ALL RENTAL CHECKS AFTER 
IT HAD KNOWLEDGE THAT FARM STORE 
SALES WERE NOT INCLUDED. OF SPECIAL 
IMPORTANCE IS THE FACT THAT THE DE- 
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FENDANT ACCEPTED AND CASHED THE 
CHECK OF OCTOBER 3, 1949. 


In our instant case there is no argument but that 
the monthly rental checks of $450.00 per month 
were paid promptly and satisfactorily up to and 
including the month of October, 1949. Nor has 
there been any denial by the defendant that the 
amounts reported as due the defendant as two per 
cent of the net retail sales have been paid by the 
plaintiff and accepted by the defendant. The only 
amount claimed by the defendant through October 
19, 1949, was the sum of $5161.60, which was the 
figure accepted as correct as being two per cent 
of the farm sales. The monthly rental check for the 
month of October, 1949, was comparable to the 
other rental checks which the defendant had re- 
ceived from the plaintiff for the premises involved 
in the lease of December 27, 1943. That check is 
set forth as plaintiff’s Exhibit No. 22 at page 334 
of the Record and contains a designation that it is 
a rent check and also indicates the month in which 
it was written. Defendant’s president testified that 
he made no objection to the receiving of this Octo- 
ber rent. (R 336). It was stipulated that that 
October rent check was deposited in the Montana 
Bank and Trust Company on October 5, 1949, as 
is indicated by plaintiff’s Exhibit No. 24. (R 338- 
339) . The entire examination of this line of evi- 
dence indicates that the defendant received and ac- 
cepted all of the rental checks for the monthly pay- 
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ments up to October, 1949. In addition thereto it 
received and accepted the percentage checks which 
were tendered it. It is particularly noteworthy that 
the rental check for October, 1949, was cashed on 
October 5, 1949, just two days after the notice of 
termination was given to the plaintiff. 

In this connection, we beheve that defendant’s 
Exhibit No. 26, which is set forth in the Record, 
beginning at page 348, is in point. That is a letter 
to the plaintiff from the defendant, dated March 
30, 1949. Among other things, that letter identifies 
two checks and it may be quoted in part as follows: 


“We are crediting your account with the checks 
in question as being simply payments on ac- 
count.” 


As far as we can determine from the evidence, 
subsequent checks were received by the defendant 
without objection. At any rate, the defendant’s 
president testified as follows regarding the October 
rental check, which was cashed or deposited on 
October 5, 1949, (R 333-336). 


“Q. Did you ever make any objection to the 

receiving of the October rent? Did you ever 

make an objection to receiving this check which 

is Plaintiff’s Exhibit No. 22? 

Aga; 

Q. After you deposited that check did vou ever 

return the $450.00? 

A. No.” 

A similar situation was presented in the case of 
Miller v. Reidy, 260 Pac. 358. In that case there 
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was a provision in a written lease against sub-letting. 
The lessee violated that provision and received a 
notice from the lessor that the lease had been vio- 
lated and made a demand for possession. The 
tenant did not surrender possession and continued 
to pay rent in advance, which the lessors accepted. 
The Court said that in 260 Pac. at page 360: 

“If the assignment were to be regarded as a 

breach of the lease, the evidence is sufficient: to 

support the finding that the right to take advan- 
tage of such breach was waived by the lessors. 

It is true that in accepting each month’s rent from 

Reidy, Dr. Miller executed a receipt in the follow- 

ing language: 

‘Received from P. M. Reidy $300 for rent 
of premises at 1140 So. Figueroa St., for the 
month of (inserting date) without prejudice 
to any of my rights under the lease of said 
premises.’ 

This was a clear attempt to eat the cake and still 

keep it. His actions belie his words. Waiver is 

a question of intention. For the lessors month 

after month to accept rents specified in the lease, 

and at the same time declare that there was a 

forfeiture, results in an irreconcilable incon- 

sistence.” 

(See also an annotation in 109 A.L.R. at page 
1267 and especially at 1287 on the Effect of a 
Qualified Acceptance, and Batley v. Dewalt, 56 
Wash. 431, 105 Pac. 1029). 

B. THE DEFENDANT CONTINUED TO 

LEASE THE PROPERTY TO THE PLAINTIFF 

ON WHICH THE FARM STORE SALES WERE 

MADE AFTER THE DEFENDANT HAD 
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KNOWLEDGE THAT IT WAS NOT RECEIV- 

ING 2% RENTAL ON SUCH SALES. 

The facts of this continued rental have already 
been gone into at great length above under the dis- 
cussion of the practical construction of the con- 
tract. We feel that it would serve no purpose to 
go into the facts again at this time. Plaintiff, there- 
fore, submits, that this continued rental comes with- ° 
in the general principles of waiver, elsewhere dis- 
cussed. 

C. PLAINTIFF DEMANDED A PERCENTAGE 

RENTAL ON FARM STORE SALES UP TO 

THE DATE OF CCTOBER 19, 1949, WHICH 

COULD ONLY BE OWING IN THE EVENT 

Wie LEASE GF DECEMBER 27, [945 Was 

SOc UN EFFECT AS OF OCTOBER WH), 

1949. 


On October 3, 1949, the defendant sent the plain- 
tiff a notice that the lease was terminated, which 
notice is set forth as Exhibit B in the complaint, 
(R 23-24) and admitted to be such in the defen- 
dant’s answer. (R 29) If that notice did not termi- 
nate the lease, then the lease was not terminated, 
for the defendant sent the plaintiff no other pur- 
ported notice of termination. Thereafter, from 
October 24th to October 28th, 1949, there were a 
series of negotiations between the plaintiff’s rep- 
resentatives and the defendant’s representatives. 
During these periods of negotiation the figure of 
$5161.60 represented two per cent of the farm 
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sales up to the date of October 19, 1949. Chester 
McNair, President of defendant, testified as follows 
in response to questions from his own counsel: 


(R 300) 


“Q. Was there any further discussion in that 
meeting, Mr. McNair, with reference to the $5,- 
161.60 representing the percentage on the farm 
sales? 

A. They said, they or one of them said it was 
correct to the best of their belief, it might vary 
a dollar or two or a few dollars, and if further 
search of the records disclose that, it would be 
rectified, and we said for all intents and pur- 
poses we would accept that figure, meaning that 
figure was authentic and we would also accept 
that amount in settlement.” 

On redirect examination by his own counsel, Mr. 

McNair further testified: (R 345) 


“QO. And was that amount accepted by you in 
settlement of the percentage rentals upon the 
farm sales? A. Yes. 


Q. For the period 1947, 1948 and 1949 down to 
October 19th? A. Yes.” 


The date of October 19, 1949 was sixteen days 
after the date of the purported termination of the 
lease, October 3, 1949. An examination of all of 
the evidence pertaining to the negotiations will show 
that during the period of time from October 24th to 
October 28th, 1949, the defendant continually de- 
manded the sum of $5161.60. This represented two 
per cent of the farm sales down to the date of 
October 19th, 1949. This sum of $5161.60 could 
only be due and owing the defendant in the event 


So 


the lease of December 27th, 1943 was still in effect 
as of the date of October 19th, 1949. | 


MISCELLANEOUS 
The plaintiff herewith abandons number 11 of 


its Designation of Points to be relied upon on cross- 
appeal, which is concerned with whether or not 
the District Court retained jurisdiction for the pur- 
pose of determining whether or not the plaintiff 
was obligated to pay the defendant a reasonable at- 
torney fee. 

Designation of Points, numbered 12, which is 
Specification of Error number 10, is a contention 
that the judgment of the District Court is erroneous 
in adjudging that the defendant recover the costs 
of the action below. Plaintiff contends that if the 
plaintiff prevails in its appeal that the plaintiff 
should automatically be relieved from the payment 
of costs below. 

Plaintiff also contends that the tender made by 
the plaintiff during the negotiations from October 
24th to October 28th, 1949 brings the plaintiff 
within the provisions of Section 93-8609, Revised 
Codes of Montana 1947, which provides: 


“Cost when a tender is made before suit brought. 
When, in an action for the recovery of money 
only, the defendant alleges in his answer that 
before the commencement of the aetion he ten- 
dered to the plaintiff the full amount to which he 
was entitled, and thereupon deposits in court for 
plaintiff the amount so tendered, and the allega- 
tion be found to be true, the plaintiff cannot re- 
pave eosts, but must pay costs to the defen- 
cull” 
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A case in point in interpreting this statute is Lueb- 
ben v. Metlen (Montana 1940) 110 Mont. 350, 100 
Pac. (2a)eo35. 

Designation of Point on Cross-Appeal, number 8, 
was not discussed in this brief. That point was 
designated by the plaintiff to indicate that despite 
the refusal of the defendant to accept the plaintiff's 
tender of March 6, 1951, and despite the appeal of 
the defendant, the plaintiff at all times has been, 
and still is, ready, willing and able to pay to the 
defendant the full amount of principal, interest 
and costs and to do all that that law and equity re- 
quires to prevent a forfeiture and termination of 
the lease of December 27, 1943. 

We respectfully submit that the District Court 
erred as heretofore assigned and that the judgment 
appealed from on this cross-appeal should be re- 
versed. 


I. W. CHURCH, 

GEORGE G. HARRIS, 
BJARNE JOHNSON, 
CARTER WILLIAMS, 

Great Falls, Montana 
Attorneys for plaintiff- 
appellee and cross-appellant. 
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SERVICE admitted this 24th day of August, 
gS 1. 


Attorneys for Defendant and 
Cross-Appellee, 
McNair Realty Company 


